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Defendants.

Case No. CI lq- 'fLj
PRESERVE THE SANDHILLS, LLC and
CHARLENE REISER-McCO~CK,

Plaintiffs,

CHERRY COUNTY, NEBRASKA,
CHERRY COUNTY BOARD OF
COMMISSIONERS, BSH KILGORE,
LLC, CHERRY COUNTY WIND, LLC,
AND BLUESTEM SANDIDLLS LLC,

COMPLAINT AND PETITION ON
APPEAL FROM THE CHERRY

COUNTY BOARD OF
COMMISSIONERS

vs.

Plaintiffs Preserve the Sandhills, LLC and Charlene Reiser-McConnick submit the

following Complaint and Petition on Appeal, pursuant to Neb. Rev. Stat. §§ 23-114.01 and 25-

1937 and In re Olmer, 275 Neb. 852, 752 N.W.2d 124 (2008). Plaintiffs ask this Court to vacate

and reverse the October 29,2019 issuance of a Conditional Use Permit by the Cherry County

Board of Commissioners to BSH Kilgore, LLC to erect windfarms in the Sandhills.

INTRODUCTION

1. On or about October 29,2019, the Cherry County Board of Commissioners ("the

Board") granted an application for a Conditional Use Permit ("CUP") from Defendant BSH

Kilgore, LLC.

2. BSH Kilgore, LLC sought the CUP to develop, on a large and commercial scale,

wind turbines throughout Cherry County and the Sandhills.

3. The Sandhills area is one of the most unique and fragile places in the United

States and a National Natural Landmark. The Sandhills area is comprised of the largest and most

intricate wetland ecosystem in the United States, where people live and visit for its natural



beauty, world-class golf, abundant recreational opportunities, scenic views, animal watching, and

stargazing. The landscape, scenery, wildlife, natural beauty, residences, and ranches will

become polluted, tarnished, and damaged by large wind turbines and related facilities.

4. The October 29,2019 approval of the CUP followed a long process that contained

numerous flaws, including improper legal advice from a layperson, incorrect standards, and

pervasive conflicts of interest.

S. The CUP application itself had numerous technical defects and failed to meet the

requirements of the Cherry County Zoning Regulations ("CCZR").

6. The CUP application was vehemently opposed by a majority of the citizens of

Cherry County.

7. The CUP application was approved because it greatly benefits the families of two

of the Commissioners that advocated for and voted in its favor.

PARTIES & JURISDICTION

8. Plaintiff Preserve the Sandhills, LLC ("PTS") is a Nebraska Limited Liability

Company organized for and dedicated to the preservation of the Sandhills. PTS consists of

approximately SOO ranchers, taxpayers, property owners, business owners, residents, and

concerned citizens of counties located within the Sandhills area, including Cherry County. Some

of PTS' members live in close proximity to the proposed wind turbines and will suffer direct and

irreparable harm, including adverse impacts upon their property values, quality of life, and right

to quiet enjoyment, intrusions of their views, light, and air, impacts upon their ranching

operations, health consequences, and noise, vibrations, increased traffic, and other nuisances and

dangers.



9. Plaintiff Charlene Reiser-McCormick is a concerned citizen, landowner, and

taxpayer of Cherry County who will suffer harm should the approval of the CUP be upheld.

10. Defendant Cherry County, Nebraska is a political subdivision of the State of

Nebraska.

11. Defendant Cherry County Board of Commissioners ("the Board") is the

governing body and board of Defendant Cherry County, Nebraska.

12. BSH Kilgore, LLC ("BSH") is a Nebraska Limited Liability Company operating

in and around Cherry County, Nebraska.'

13. Cherry County Wind, LLC ("CCW") is a Nebraska Limited Liability Company

that upon information and belief, holds lease agreements for potential development of wind

power in the Sandhills.

14. Bluestem Sandhills, LLC ("Bluestem") is a Nebraska Limited Liability Company.

15. Upon information and belief, BSH, CCW, and Bluestem are related entities and

alter egos working in concert to develop wind power projects in the Sandhills as a continuation

of the plan and efforts originally orchestrated by members of Commissioner Storer's family.

BSH, CCW, and Bluestem were each involved in the applications to the Board for the CUP and

may be referred to collectively as "the Applicants."

16. Pursuant to the decisions and rulings ofthe Nebraska Supreme Court, this appeal

is made pursuant to Neb. Rev. Stat. §§ 23-114.01(5) and 25-1937. See In re Olmer, 275 Neb.

852, 752 N.W.2d 124 (2008).

) The Applicants have been joined as possible necessary parties. The Plaintiffs are not asserting
any claims for damages, nuisance, trespass, breach ofthe right of quiet enjoyment and use,
tortious interference, or other actions, torts, or claims as such are not ripe and will only be made
ripe by the determination of this lawsuit. Plaintiffs reserve the right to bring such additional
claims against the Applicants and other parties if and when those claims become ripe.



17. The Board approved BSH's application for a CUP on October 29,2019 (the

"Approval").

18. Plaintiffs timely filed and perfected their Notice of Appeal on November 12,2019

with the Cherry County Clerk. The Cherry County Attorney attempted to impede and interfere

with that filing, including by taking copies of the appeal filings after they were file-stamped by

the Cherry County Clerk and refusing to provide them to Plaintiffs or their counsel despite

demand. Those file-stamped copies are the property of Plaintiffs. The Cherry County Attorney

has not acted objectively or in the best interests of Cherry County throughout the CUP

application process, but instead has advocated in favor of the CUP and the Commissioners

whose families stand to benefit greatly from the passage of the CUP.

THE FIRST CUP APPLICATION

19. The foregoing paragraphs are incorporated as if fully stated herein.

20. BSH and its related entities/alter egos were seemingly created to further the idea

to introduce and profit from wind power in and around Cherry County developed, at least in part,

by members of Commissioner Storer's family. BSH is being used as the token applicant because

CCW is largely comprised of family members of Commissioners DeNaeyer and Storer and their

property interests.

21. CCW has entered into contracts with BSH, giving BSH exclusive control over

development for wind power in the Sandhills. CCW also sought individual landowners

throughout the Sandhills to become members of a cooperative to invest in and share in profits

from BSH's developments and provide the land for turbines.



22. Through the CCW, all members can earn yearly dividends for every turbine

placed in the Sandhills. Members with turbines on their properties can earn additional annual

lease payments of$10,000 per turbine.

23. By 2016, BSH began seeking to eventually place approximately 170 wind

turbines throughout the Sandhills.

24. In or around April of2016, BSH submitted an application for a CUP to the Board

("the First Application"). The First Application sought a CUP to erect and maintain

approximately 30 wind turbines and support facilities in Cherry County.

25. The First Application was vehemently resisted by many Cherry County

landowners and residents, including because adding wind turbines to the Sandhills would forever

alter and tarnish its natural beauty, landscape, and uniqueness.

26. The wind turbines would further diminish and negatively impact the rights and

values of surrounding properties, cause a substantial increase in the amount of traffic, pollution,

noise, vibration, light, and dust, and disturb and kill wildlife and livestock.

27. Due to vehement opposition and numerous other reasons, the First Application

was appropriately denied by a different Board of Commissioners than the one currently in place.

THE SECOND CUP APPLICATION

28. The foregoing paragraphs are incorporated as if fully stated herein.

29. On or about June 4, 2018, BSH submitted a second application for a CUP to the

Board ("the Second Application").

30. The Second Application was substantially the same application as the rejected

First Application, although BSH reduced the number of turbines sought from 30 to 19.



31. The development area for the first intended phase only is estimated to cover

approximately 8,441.6 acres ofland, plus an additional 54.55 acres of transmission right-of-way.

The proposed wind turbines have a hub height of80 meters (263 feet) and rotor diameter of 100

meters (328 feet). The wind turbines would also have a turbine generator mounted on a tubular

tower between 69 meters (226 feet) and 80 meters (263 feet) tall and a rotor diameter ranging

from 100 meters (328 feet) to 117 meters (384 feet), depending on the model selected.

32. One of the proposed development sites is depicted below:

33. The approximate total height of the wind turbines would be between 403 feet and

452 feet when the tip of the blade is at the 12 o'clock position. The proposed facility would also

house a 30-foot radar tower that would activate the lights on all turbines every time an aircraft is



detected. Construction ofthe facility would require the widening and paving of l.94 miles of

existing county gravel road, along with the construction of 12.5 miles of new road at 40 feet in

width for temporary turbine access, for a total of 14.44 miles in road construction/modification.

An image of one of the proposed turbines is produced below:

PROCEEDINGS BEFORE THE PLANNING BOARD

34. The Second Application was initially presented to the Cherry County Planning

Commission (the "Planning Commission"), which held a public hearing on June 4, 2019.

35. At the June 4, 2019 hearing, the Planning Commission was advised by Orval

Stahr ("Stahr') a consultant of Stahr & Associates, Inc. Stahr was not a lawyer or licensed to

practice law in the State of Nebraska. Stahr was believed to be facing an investigation for the



unauthorized practice of law at the time of his recent death on account of his advice to the

Planning Commission.

36. At the June 4, 2019 hearing, PTS raised the issue of a potential conflict of interest

for Gary Swanson, the chair of the Planning Commission. Stahr advised that there was no

conflict of interest. Swanson nevertheless professed to recuse himself and did not vote on the

measure, though he continued to run the Planning Commission's June 4,2019 meeting.

37. At the June 4,2019 hearing, Stahr falsely advised the Planning Commission that

its role was solely administrative and that it was essentially limited to determining whether the

application for the CUP was filled out completely.

38. PTS objected to the false and improper advice, including because the Planning

Commission's main and crucial functions imposed by law, the CCZR, and the Planning

Commission Bylaws, were to, among other things, "conduct studies and make surveys," "make

preliminary reports on its findings," "hold public hearings," make recommendations to the

County Board, review and research conditional use permit applications, and "review and

recommend conditions and actions to the governing body regarding conditional uses ... in

accordance with the procedures, requirements and limitations set forth in the zoning regulations

of the County."

39. Nonetheless, the attorney for BSH agreed with Stahr and argued that the Planning

Commission's sole role was effectively limited to determining whether the Second Application

was filled out completely. The Planning Commission relied upon the false advice and did not

perform any meaningful or substantive review or investigation of the Second Application.

40. During the June 4, 2019 hearing, Planning Commission members noted that the

issues with the First Application were still not addressed or satisfied and raised other concerns,



including related to ground water, decommissioning, and the overwhelming opposition to the

Second Application.

41. Believing they had no other choice based upon Stahr's illegal and false advice, the

Planning Commission nevertheless recommended approval of the Second Application 4 votes to

3 because the Second Application was merely completely filled out. The Planning Commission

had previously recommended against approval of the First Application because they

appropriately exercised their functions, applied the correct standard of review, and investigated

and made determinations regarding the substance of that application.

42. At the next Planning Commission hearing held on July 2,2019, the members

expressed concern regarding the development of wind power in Cherry County and argued that

the regulations pertaining to wind energy needed to be reviewed and investigated.

43. At the July 2,2019 hearing, by a vote of8-0, the Planning Commission imposed a

Moratorium of No More Wind Energy or Solar Conditional Use Applications Until Regulations

are Reviewed, Revised and Adopted. The Planning Commission did not explain why the Second

Application was approved immediately prior to the imposition of a moratorium on further wind

development.

44. At a later August 6, 2019 meeting, members of the Planning Commission

expressed doubt that the motion and approval at the June 4,2019 meeting had been done

properly, noting that the motion "wasn't a complete motion and according to law it will die at

some point."

PROCEEDINGS BEFORE THE BOARD OF COMMISSIONERS

45. On or about September 17, 2019, the Board held a public hearing regarding the

Second Application.



46. At the September 17,2019 hearing, the majority of citizens opposed the Second

Application.

47. Despite public outcry, an existing moratorium imposed by the Planning

Commission, the lack of any substantive review or investigation by the Planning Commission,

and the lack of any legal or factual basis to grant the Second Application, on or about October

29,2019, the Board granted the Second Application and issued the CUP.

COMMISSIONER DENAEYER'S FAMILY CONNECTIONS

48. The foregoing paragraphs are incorporated as if fully stated herein.

49. The Board, which granted the Second Application, did so to benefit members of

some of their families.

50. The Board consists of three commissioners: James Ward, Martin DeNaeyer

("DeNaeyer"), and Tanya Storer ("Storer").

51. Commissioner DeNaeyer voted in favor of the CUP, not for any legitimate reason,

but to benefit his wife, the company she is affiliated with, and himself.

52. Commissioner DeNaeyer's wife, Bree DeNaeyer ("Bree"), is a member of the

Board of Directors for CCW. As discussed above, CCW is the de/acto applicant.

53. The Second Application even acknowledges that BSH and Bluestem are acting as

the developer for CCW and notes that CCW will benefit financially.

54. Further, Bree has lobbied on behalf of CCW, even going so far as to testify

before the Nebraska Legislature's Natural Resource Committee. On March, 1,2017, Bree spoke

in opposition to LB504, which, much like the Planning Commission, sought to impose a

moratorium on wind development projects to study and fully understand their impact.



55. In her testimony, Bree confirmed that all members ofCCW are expected to

receive a share of the profits from the wind developments proposed in the Second Application.

56. Bree lobbied the State of Nebraska to defer legislation suspending wind energy

development and advocated that the issue should be dealt "with at a local level." Bree did not

inform the Nebraska legislature that her husband would be one of three officials making the

related decisions.

57. Commissioner DeNaeyer's mother, Lyn Joanne Messersmith ("Lyn"), has a

significant financial interest in the CUP. Lyn is an investor in CCW and, through a trust, has

dedicated at least 7,710.05 acres ofland for the wind development subject to the CUP. The

related lease is referenced specifically in the Second Application.

58. The home and property on which Commissioner DeNaeyer and his wife reside

was previously part of the land dedicated to CCW to erect the wind turbines.

59. It is believed that Commissioner DeNaeyer's family and personal connections to

the CUP are much greater than presently known, but Plaintiffs' efforts to discover the full

connections and financial interests have been delayed and impeded with the assistance of the

Cherry County Attorney.

COMMISSIONER STORER'S FAMILY CONNECTIONS

60. The foregoing paragraphs are incorporated as if fully stated herein.

61. Commissioner Storer pushed and voted in favor of the CUP, not for any

legitimate reasons, but simply to benefit her family, whose members formulated the idea and

have been long proponents of implementing and profiting from wind energy in Cherry County.

62. Commissioner Storer's family appears to have the most invested in the CUP and

the most to lose by its denial. At least Commissioner Storer's three siblings, Todd Adamson,



·Taylor Adamson, and Tracy Olson, sister-in-law, Kerri Adamson, parents, Jerry and Deloris

Adamson, cousin, Bret Adamson, and uncle, Rex Adamson, have all invested in the CUP, either

directly or indirectly through their affiliated entities. Those affiliated entities include the

Rocking J Taylor Company, Broken Box Company, Broken Box Bret Company, Yeager Ranch

Land, Inc., and Rocking J Todd Company. The Storer family interests have entered into at least

five agreements presented with the CUP Application and dedicated at least 64,514.79 acres of

land to support the CUP.

63. Commissioner Storer's brother, Todd Adamson, is a member of the Board of

Directors for CCW.

64. Without the Storer family interests, there would be no CUP or CCW and vice

versa.

65. It is believed that Commissioner Storer's familial and personal connections to the

CUP are much greater than presently known, but Plaintiffs' efforts to discover the full

connections and financial interests have been delayed and impeded with the assistance of the

Cherry County Attorney.

ADDITIONAL GROUNDS FOR INVALIDATING THE CUP

66. The foregoing paragraphs are incorporated as if fully stated herein.

67.' The CUP Approval violates and is contrary to the CCZR, including §§ 104,205,

501.6,613.01,908,1001,1002.01,1002.04,1002.6, 1002.07, 1002.08, 1002.09, 1004, 1005,

1006, 1007, 1008, and 1010.

68. The CUP was premised upon a flawed and illegal procedure before the Planning

Commission caused by the erroneous, false, and improper advice of Stahr and BSH's counsel.



69. The Second Application should never have been considered because of the

moratorium imposed by the Planning Commission and the obvious and logical need to fully

investigate the impacts of wind turbines, particularly upon the Sandhills area.

70. The CUP Approval was not supported by the evidence presented, was contrary to

the law, and was arbitrary, unreasonable, and clearly wrong.

71. The CUP does not promote, and is contrary to, the health, safety, morals,

convenience, order, prosperity, and/or welfare of the present or future inhabitants of Cherry

County.

72. The CUP does not preserve or protect, and is contrary to, the customs and/or

culture of the people of Cherry County.

73. The CUP is contrary to the purposes of the CCZR, including to promote and

provide adequate light and air, to foster the State's agricultural, recreation, and other industries,

to encourage the most appropriate use of the land in Cherry County, and to preserve, protect, and

enhance historic places and districts.

74. The CUP is invalid because it allows property owners to put their properties to

uses that are not listed among those uses specifically identified in the zoning district in which

they are located.

75. The Second Application fails to describe fully where waste from the project will

be deposited, pursuant to CCZR § 613.01, stating only that waste will be disposed of "in

accordance with appropriate regulation."

76. The Second Application also does not adequately address the discontinuation and

decommissioning of the wind turbines, as required by CCZR § 613.01. The Second Application



fails to address how Cherry County will know when the project has halted energy production or

how any decommissioning of the project will be adequately funded.

77. The Second Application and BSH have taken different positions at different

times. The Second Application itself asserts that BSH is seeking to develop only 19 wind

turbines. However, during the Planning Commission meetings, BSH discussed 136 turbines and

Planning Commission members discussed no less than 110 turbines.

78. Similarly, the Second Application contains 74 pages of legal descriptions and

properties that the CUP would cover. Upon information and belief, the CUP exceeds the extent

and scope necessary for the development of only 19 wind turbines and BSH instead plans to

develop more than the 19 turbines represented in the Second Application.

79. The Board's CUP Approval also fails to articulate the vote of the Board or contain

the signatures or identities of those voting in favor or against. Instead, the CUP states that the

Second Application "was granted by a (X-X) vote of the Cherry County Board of

Commissioners."

80. The Board and/or the Applicants did not provide the Plaintiffs and other Cherry

County residents, or other affected persons or entities, with adequate notice or an opportunity to

be heard or to present or have all of their comments and concerns considered. In fact, the Board

refused to answer questions regarding the Second Application or the CUP proceedings, citing the

pendency oflitigation. The Board also refused and/or ignored multiple demands and requests to

have a certified court reporter present to take a verbatim record of the proceedings.

81. The CUP was also granted even though it would interfere with and impede

building permits, occupancy, and other uses.



82. The wind turbines will cause great and irreparable harm and injury upon the

surrounding property owners and will severely diminish their property rights, their ability to

maintain the quiet use and enjoyment oftheir properties, and will cause a substantial amount of

noise, air, water, dust, and other pollution and contamination. It is unquestioned that such wind

turbines and related facilities create an irreversible stigma that will significantly lower the value

and desirability of the neighboring properties.

83. The Board was provided with extensive studies, investigations, data, literature,

and testimony detailing how the wind turbines will have a significant, immediate, irreparable,

and permanent detrimental impact upon property values, 'health, the environment, air, water,

quality oflife, and ranching operations (including through blowouts and erosion).

84. The Board was required to investigate and consider the negative economic and

environmental effects on the neighboring properties and the community as whole. The Board

should have considered, among other things, noise, vibration, odor, dust, glare, smoke, lighting,

debris generated, pollution, vapor, mismatched land uses and/or density, height, mass,

mismatched layout of adjacent uses, loss of privacy, unsightly views, health and general welfare,

vehicular traffic generation, volume of goods handled, contamination of surface or groundwater,

aesthetics, vibration, electrical interference, radiation, and other factors set forth in CCZR §

1008.

85. The CUP is not in harmony or compatible with, and contrary to, the character of

the area and most appropriate use of the land. There is currently no commercial activity or wind

turbines on the proposed sites where the wind turbines are to be located.



86. The approval of the CUP was not accompanied by any findings of fact. The

Board seemingly did not investigate, care about, or consider the impact on the surrounding area,

the population, or the best interests of Cherry County.

87. The Board granted the CUP to benefit members of the families of Commissioners

DeNaeyer and Storer, who possess significant stakes and financial interests in the CUP and its

underlying $108,000,000 project.

88. While the actual revenues are unknown to Plaintiffs, CCW claims that the project

will result in approximately $300,000 in annual landowner revenues alone.

89. Because the CUP Application was approved, CCW and multiple members of

Commissioner DeNaeyer and Storer's families will financially prosper. If the CUP Application

was denied, CCW would have likely failed and multiple members of Commissioners DeNaeyer

and Storer's families would have lost their investments and significant future revenues and

benefits.

90. It was arbitrary and unreasonable for the Board to reject Plaintiffs' requests that

the Second Application be considered objectively, impartially, and fairly by Commissioners

without any vested or financial interest in the outcome.

WHEREFORE, Plaintiffs pray that this Court: (1) vacate the issuance of the Conditional

Use Permit by the Cherry County Board of Commissioners; (2) temporarily and permanently

restrain and enjoin the Applicants from taking any and all acts upon or in furtherance of the

Conditional Use Permit; and (3) declare the Conditional Use Permit illegal, invalid, and of no

force and effect.
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Plaintiffs,

By: Isl Jason M Bruno
Jason M. Bruno NE #23062
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CERTIFICATE OF SERVICE

I hereby certify that on November 29" 2019, a true and accurate copy ofthe foregoing
was sent via United States First Class Mail, postage prepaid to the following:

Eric A. Scott
Cherry County Attorney
P.O. Box 349
Valentine, NE 69201

Brittny N. Petersen
Cherry County Clerk
365 North Main Street, #5
Valentine, NE 69201

BSH Kilgore, LLC
c/o Rachel Meyer Registered Agent
3700 First National Tower
1601 Dodge Street
Omaha, Nebraska 68102

David C. Levy
Baird Holm LLP
1700 Farnam Street, Suite 1500
Omaha, Nebraska 68102

Cherry County Wind, LLC
c/o Richard A. Dewitt Registered Agent
2120 South nnd Street
Suite 1200
Omaha, Nebraska 68124



Bluestem Sandhills, LLC
c/o Rachel Meyer Registered Agent
3700 First National Tower
1601 Dodge Street
Omaha, Nebraska 68102

t

Isl Jason M Bruno
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